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PLAINTIFFS’ REQUEST FOR JUDICIAL REVIEW

Plaintiffs Lydia D. and Andrew T. request that this court do a judicial review of the defendants’ decision made on June 28th, 2004 after the court ordered hearing on June 18th.

The plaintiffs believes the decision violated due process requirement, ignored substantial evidence gathered prior to and during the hearing, and is arbitrary and capricious.
BACKGROUND

The court made a decision on May 18th to vacate the previous defendants’ decision and mandated a new hearing to reveal previously hidden evidence.  The court’s opinion is that since the plaintiffs didn’t receive notice of the basis of the allegation of non-residency, the plaintiffs did not receive due process.  The court further stated that if the defendants, after a further hearing in compliance with due process, find that the plaintiffs did not actually reside in Boston the defendants are free to discharge the plaintiffs.

Separate hearings were given to Lydia D’s and Andrew T’s parents both on June 18th.  Friends of the families were allowed to the meeting and the person conducting the hearing was the Department Ombusperson Ms. Mureen Lumley.  The meeting took place at Ms. Lumley’s office at 26 Court Street, Boston.

A detailed minutes of both hearings reconstructed by the plaintiffs are provided for the court to review.

LYDIA D’S HEARING

On June 18th, 2004, Lydia’s parents, Tianhao Ding and Ping Su attended the hearing on June 18th; the meeting went from 9:30Am to 10:10PM.

On June 9, 2004, Ms. Maureen Lumley, the Department Ombudsperson, sent the Ding a certified letter (Exhibit A) for a hearing as ordered by the Court.  Ms. Lumley listed three pieces of evidence that the Department would like the Dings to offer information to rebut.  

1.  Anonymous letter received by Mr. Contompasis on December 1, 2003

The plaintiffs responded that the anonymous letter has many factual errors and is biased. The person who wrote this letter did not want to be responsible for what he/she wanted to say.  It is the Department’s responsibility to conduct an investigation when an anonymous letter was received.  It should trigger an investigation but could never be used as evidence.  

2.  Lydia and another BLS student used the same address as their home address

The plaintiffs explained that the two families (Dings and Chens) have been friends for over ten years.  Both families understood it was a transitional arrangement to lease part of their apartment because the Dings were purchasing a residence in Boston. 

The plaintiffs provided the floor plan of 293-295 Commonwealth Avenue which shows that this apartment used to be two one-bedroom apartments.  Each bedroom has its own living area and its own bathroom.  The Dings mentioned that Mr. Chen said that he would welcome the Department to visit his apartment to take a look.
In addition, Boston Public School knew both Ding’s addresses and Mr. Haberstroh had a conversation with Lydia’s mother.  Why didn’t the school verify the Dings’ claim after the phone conversation? 

3.  Testimony from Mr. Chen that Lydia and her mother only rented a room from him

From the Department’s record, there was only a telephone conversation between Mr. Chen and Mr. Haberstroh.  It could not really be qualified as a testimony.  

For the hearing, the Dings also provided the following information.  They include:

1. A copy of cover page of Dings’ mortgage-refinancing document, which includes the law firm name that conducted the transaction and its telephone number. The purpose of this refinancing was to be able to purchase a property in Boston. 

2. Floor plan for 293-295 Commonwealth Ave., 4th floor. 
3. Offering letter for purchasing an apartment at 1440 Commonwealth Avenue on June 30, 2003.

4. Offering letter for purchasing Apartment 8 at 31 Queensberry Street on September 13th, 2003. This was well before Mr. Haberstroh called Lydia’s mother, Ping Su, in later September or early October 2003.
5. A letter from the previous owner of Queensberry Unit stating the reason for the missing mailbox and the absence of the refrigerator.

6. A letter from Dings’ real estate attorney for purchasing the Queensberry Unit stating the reason for the missing mailbox and the absence of the refrigerator.

7. A confirmation notice for holding Dings’ mail at the Queensberry Street.

8. Information that Lydia has extra-curriculum activities in Boston every Sunday afternoon.

During the hearing, Ms. Lumley didn’t offer any new evidence except the ones she outlined in her letter; didn’t give any explanation why the Department believed that Lydia was not a resident, nor did she challenge any information and statements made by the Dings.  

ANDREW TSAI'S HEARING

Andrew’s parents, Karl Tsai and Monica Duh, and 2 family friends (Ms. Shirley and Audrey Young) attended the hearing on June 18th; the meeting went from 11am to 12:10PM.

At the beginning of the hearing, Mr. Tsai requested permission to tape-record the entire hearing based on Judge Fabricant’s suggestion
. Ms. Lumley vehemently denied the request and suggested she would take notes and gave the plaintiffs a copy at the end of the hearing.

Following the court's order, Ms. Lumley raised 3 pieces of evidence (Exhibit B) and asked for the defendants’ response:

1. The anonymous letter

The letter in question was able to list phone numbers and detailed addresses which means whoever wrote it must know all 3 students as well as their families quite well.  The plaintiffs questioned the authenticity of this letter because the 3 kids mentioned were neither related nor in the same class/grade.  It is highly unlikely that anyone could come up with this detailed information.

Since all 3 families started out as non-residents and provided their then phone numbers and addresses to BPS in the admission process, it was very convenient for the defendants to forge an anonymous letter to strengthen their case.

The plaintiffs also argued that even if the letter is genuine, it at best raised an allegation and yet provided no proof.  The plaintiffs believed the letter can not and shall not be treated as evidence.

2. Listing of 781 number as the only contact number for Andrew’s family

This is totally untrue as Ms. Duh has provided a 617 number to the school right from the beginning of the school year and she has been reached at that number by school officials on several occasions before December.

3. Andrew’s cell phone has 781 number as HOME

The plaintiffs stated the cell phone was an old phone passed down from Mr. Tsai to Andrew to be used primarily in emergency situation.  The information in the phone was there for years and not programmed by Andrew.  Also, plaintiffs argued they have many phone bill records indicating Andrew used that phone to call his father and brother at Lincoln at hours (either very early or very late) he should be home – if he lived in Lincoln, he wouldn’t have to make these phone calls.

Ms. Lumley asked the plaintiffs for any further information to be considered and was presented with:

1. A mortgage settlement statement

showing the plaintiffs have indeed cashed out $105K in April 2003 that was planned to be used as down payment towards buying a home in Boston.

2. A copy of plaintiffs’ lease of 15 Park Drive, #30 Boston

starting from mid-October 2003 with the monthly rent of $1100.  The plaintiffs contended the rent represents a significant portion of their monthly expenses and they did it just so Andrew and Ms. Duh could be living closer to the school (10 minutes walk).  It was not a fake address just for show.

3. Copies of phone and electric bills

showing the usages starting from the beginning of the lease in October 2003.

The plaintiffs complained that the school should have relied their decision on the findings of the Department of Implementation which made the most effort to verify the residency issue in this case.  And what could be more straightforward than just go and visit the plaintiffs at their residence on Park Drive?  Yet nobody ever visited Andrew at Park Drive residence and the defendants preferred to push papers in the office.

At the end of the hearing, Ms. Lumley admitted she wasn't involved in the decision process before and she may not be able to come up with a decision before the court's set review date.  At this time, the plaintiffs confronted Ms. Lumley on the affidavit she made to the court because it was totally untrue - Ms. Lumley only told Ms. Duh whom to talk to and the direction to the office in that short 4 minutes phone call on December 4th.  Upon hearing this, Ms. Lumley was speechless for a long time, visibly embarrassed and promised to “check her record” on this phone conversation.

Before leaving Ms. Lumley's office, she made a copy of the 2-page notes she took during the hearing and asked the plaintiffs to read it.  The plaintiffs read and commented the lack of details and the omission of major points.  The plaintiffs were unsatisfied but have no other recourse.

MS. LUMLEY’S DECISION

Both Ding and Tsai families received notices (Exhibit C, D) from Ms. Lumley dated June 28th about her decision.  The answer is “no” for both families.

In Ms. Lumley’s decision dated June 28th, she said the information and documents both families have provided did not prove to her satisfaction that the plaintiffs actually resided in the City of Boston in accordance with the residency requirements; and that she upheld the discharge decision.

DISCUSSION

The standard for certiorari review varies according to the nature of the action of which review is sought. Where a decision is based on a factual determination, the Court may evaluate the evidentiary basis for that determination, since a decision based on facts not supported by substantial evidence is arbitrary and capricious.

On judicial review, the Court's role is to determine whether substantial evidence supported the Department's factual determination, and whether the procedure by which the Department made that determination was lawful.  Substantial evidence is such evidence as a reasonable mind might accept as adequate to support a conclusion. The plaintiffs believe they have introduced a lot of substantial evidence while the defendants raised few.

Judge Fabricant had discussed in great detail about the due process. The plaintiffs believe due process shall be conducted by an impartial party with no conflict of interests.  The plaintiffs would like to bring to the court's attention that Ms. Lumley is a subordinate to the defendants. What is the motivation for her to make a decision against her superiors?  Furthermore, the plaintiffs believe Ms. Lumley perjured herself in her affidavit.

Ms. Lumley’s decision letter is terse on the proceedings of the hearing and has no explanation about why the plaintiffs didn’t qualify as Boston residents nor did she reveal her basis in reaching her conclusion.  Just like other BPS meetings and hearings we have attended so far - no reason is offered, just a summary judgment.  We contend the hearings were just for show and Ms. Lumley’s decision was arbitrary and capricious.  Is this due process?  Is this what the court expects?  We think not.  

CONCLUSION

For the above stated reasons, the plaintiffs respectfully request that this Honorable Court initiate the judicial review and grant such further relief deemed just and proper
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� Judge Fabricant suggested in her decision (May 12th 2004, P24 L9):


“No trial type procedures are required, nor need a formal record be kept.  Although the keeping of some record, by tape recording or otherwise, would be advisable to facilitate any further review that may be sought”


� The plaintiffs refute item 5-10 in Ms. Maureen Lumley’s affidavit filed on December 12th 2003.
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