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PLAINTIFF’S MOTION TO SEEK 
LEAVE OF COURT TO AMEND COMPLAINT

Plaintiffs pro se Lydia D, by her parent and next friend Tianhao Ding, and Andrew T., by his parent and next friend Monica Duh, based on MA Civil Procedure rule 15(a), request that this court grant the Plaintiffs leave of court to amend the complaint to pursuant to G.L. c.76, §16.
The Plaintiffs contend their ex-legal counsels misrepresented them in filing the case on G.L. c249 §4 and, when queried, did not inform the Plaintiffs the procedure and possibility to correct it before the pleading for judgment.
BACKGROUND

Plaintiffs Lydia D. and Andrew T. brought this action after they were told to leave Boston Latin School (BLS) on December 3, 2003.  The Plaintiffs tried to resolve the issue with BLS and Boston Public School (BPS) on December 4, 2003 and failed.  So the Plaintiffs consulted with Mr. Robert Crabtree, Mr. Joe Green, and Ms. Marie Mercier all from Kotin, Crabtree, and Strong, LLP (KCS) of Boston on December 9, 2003 about the nature of the case and the appropriate complaint against the Defendants.  It was determined the most appropriate action shall be based on G.L. c. 76 §16 and Article 114 of Massachusetts Constitution so KCS drafted a letter (Exhibit A) to BPS to that effect. The Plaintiffs were satisfied and hired KCS as their legal counsel.

On December 12, 2003, KCS filed the present case pursuant to G.L. c. 249, §4 without consulting or alarming the Plaintiffs that it was not pursuant to G.L. c.76 §16 extensively discussed in the previous consulting session.  Due to the urgency to get the Plaintiffs back to school and the total trust placed in KCS, the Plaintiffs didn’t realize this mistake.

It was not until the Plaintiffs saw the Defendants’ “Motion to strike Plaintiffs’ affidavits” on February 13, 2004, that they realized what KCS have done.  The Plaintiffs were very upset about this misrepresentation and had strong suspicion of KCS’s motive and requested a meeting with KCS on February 27, 2004 trying to find out the reasons as well as the solution to correct this mistake.  The Plaintiffs met Mr. Robert Crabtree and Ms. Marie Mercier and the meeting lasted more than 3 hours and Ms. Duh recorded part of the meeting with permission from Mr. Crabtree.  At the time of the meeting, leave of court wasn’t necessary to amend the case, but the Plaintiffs was ignorant of that fact and KCS again failed to even mention the possibility of doing so.
On May 12, 2004 the court had a hearing of this case and later decided on May 18, 2004 that Defendants’ “Motion to strike plaintiffs’ affidavits” was allowed due to the nature of Certiorari the present case was filed under.
DISCUSSION

The Plaintiffs believe KCS’s filing in the nature of certiorari was a mistake.  Certiorari is an appropriate remedy in particular instances where relief is otherwise unavailable.  In this case, more appropriate relief such as G.L. c.76 §16 does exist. See Carney v. Springfield, 403 Mass. 604, 605 (1988). Cf. Daniels v. Contributory Retirement Appeal Bd., 418 Mass. 721, 722 (1994).  Furthermore, the Plaintiffs have never requested nor discussed with KCS to file the complaint on anything other than G.L. c.76 §16.
The Plaintiffs also believe the administrative record filed by the Defendants is insufficient, lacking in detail and, in the count of Ms. Maureen Lumley
, committed perjury.  Specifically, the Plaintiffs would like to call to the court’s attention on

1. The total omission of record about investigations conducted by Department of Implementation.  If presented, shall prove beneficial to the Plaintiffs’ case.

2. The transcript or more detailed record of the 2-hour meeting between the Plaintiffs and Mr. Contompsis.  If presented, shall prove that BPS has committed error of law in interpreting Plaintiffs’ residency status (G.L. c.76 §5) and the hearing was not conducted fairly without prejudice.

3. The transcript or more detailed record of the Plaintiffs’ appeals Ms. Maureen Lumley suggested in her affidavit had taken place in early December 2003.  The Plaintiffs contend there was no such appeal.

4. The transcript or more detailed record of hearing Ms. Maureen Lumley conducted on June 18, 2004.  The Plaintiffs contend a transcript was not possible because Ms. Lumley denied the Plaintiffs’ request to tape-record the session as per the Court’s suggestion.

The Defendants has submitted a set of materials mostly their own affidavits they contend constitutes the administrative record.  But the Defendants and their subordinates wrote these affidavits days after the occurrence of the events as the response to a court lawsuit.  Most details and facts beneficial to the Plaintiffs were conveniently omitted or forgotten and perjury was filed as fact.  These unfair practices were designed not to tell the truth but to booster the Defendants’ case.  They fall far short of the impartial records the justice called for.  If the court is confined by the nature of current complaint to interpret solely from these so-called “administrative record”, the plaintiffs contend justice will not be served.

Under Mass. R. Civ. P. 15(a), a party may amend his pleading by leave of court, and “leave shall be freely given when justice so requires.” See DiGregorio v. Commonwealth, 10 Mass. App. Ct. 861, 862 (1980).  The Plaintiffs believe the only way this case can be tried fairly is to amend the case to a more appropriate nature that is not Certiorari.

CONCLUSION

For the above stated reasons, the Plaintiffs respectfully request leave to amend the complaint to pursuant to G.L. Ch76, §16 and add City of Boston as Defendant so the Plaintiffs’ affidavits and evidences filed can be considered to give a total picture of the case and serve the justice better.
AMMENDED COMPLAINT

The Plaintiffs would like to substitute the following paragraphs from the original complaint filed on December 12th 2003 with

1. By this complaint, and pursuant to G.L. c.76, §16, Plaintiffs seek compensations and punitive damages from Boston Latin School, Boston Public School and City of Boston for the unfair exclusion from Boston Latin School.  Defendants’ decision to expel Plaintiffs was arbitrary and capricious, unsupported by substantial evidence, in violation of G.L. 76, §5, in violation of Defendants’ own regulations and procedures and in violation of due process.

2. As a result of Defendants’ actions, Plaintiffs have suffered irreparable harm for the hardship in and out of school lives.
WHEREFORE, Plaintiffs request that this Court grant the following relief:

1. Award the Plaintiffs the legal expenses incurred through their attorneys as well as through their pro se efforts.

2. Award the Plaintiffs the compensation to mental stresses and psychological injuries in the form of punitive damage.

3. Other direct and indirect costs and expenses attributable to the hardship incurred by the Defendants’ action; and

4. Order such other and further relief as this Court deems just and proper.

Date: July 28, 2004
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� The Plaintiffs refute item 5-10 in Ms. Maureen Lumley’s affidavit filed on December 12th 2003
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